7 to this discourse. Many law lecturers had experienced incidents of police 'spying' activities on liberal university campuses and the intimidation and banning of activist academics. One prominent lawyer at the consultative forum that preceded the introduction of the new degree reminded delegates:
'One (because of the grievously attenuated system of university independence because of what happened in the 50s and 60s) had to guard against imposing a sort of centralised regime of university education and attempt to dictate universal curricula, whilst removing the ability of the universities to determine for themselves what they found appropriate in particular circumstances.' prominently. 27 In focussing on legal education, Justice Langa stressed that the education of lawyers for the new Constitutional era must ensure that the graduates move beyond the traditional canons of knowledge of legal principles and the development of analytical arguments. 28 Over and above those established features of a legal education, graduates must be committed to implementing the values central to the Constitution, so that they permeate every aspect of legal practice. He specified: critical engagement with these values, rational justifications for decisions and an appreciation of law in context as part of the required 'change in mind-set'.
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The principles enshrined in this vision of legal education are summarised by Dennis
Davis as: a knowledge of legal principles and skill in analytical argument; the notion that a critical engagement with inherited law, in light of Constitutional values, is required; an understanding that the legal system 'shapes the social and economic fabric of society'; and, inasmuch as law was used as an instrument of oppression in the past, its potential to transform society in accordance with the foundational values of the Constitution must be 25 Ibid at 171.
26 D Moseneke 'Transformative Adjudication ' (2002) 18 SAJHR 309 at 316. 27 Pius Langa 'Transformative Constitutionalism ' (2006) 41 The standards are being debated by academics and representatives of the professions at various regional fora at the moment.
Although the document is thought to be uncontroversial, already some academics have questioned the outcome of students having 'a commitment to the values and principles of the Constitution' as being impossible to assess, and perhaps in need of modification to a term such as 'an appreciation of' these values. Of concern is the unspoken view, also anecdotal, that the standards are unattainable at institutions which are poorly resourced, which have high student enrolments, and small numbers of staff, many of whom are relatively inexperienced educators. The challenge that besets many of these universities is that they are under pressure to increase access to 'first generation' students, who very often have suffered severe educational and economic disadvantage, whilst being constrained by severely limited resources.
The South African student coming into university today is typically one of the 'bornfree' (post-1994) generation. Although many of them might not have personally experienced the dehumanising racism of apartheid, the legacy of disadvantage and the scarring effect of a dehumanising racialised past cannot be erased on multiple levels. At university level, the historical legacy of a poor and unequal public schooling system remains the most serious obstacles to success in tertiary studies. In the past, the term 'under-preparedness' has been used to describe the discrepancy between the standards and levels of reading, writing and critical engagement taught at schools, and the demands of a university education. This 'articulation gap', at the crucial interface between these two phases of education, is a more useful term which captures the complexities of the systemic problem and emphasises the need for bridging strategies to facilitate this transition. 42 Although the articulation gap may be infinitely more serious 41 ibid. • By 2011, black students, that is, African, Indian and Coloureds, comprised 81% of all university students, which is attributable to increased access to tertiary education, financial aid to students who cannot afford tuition fees and a variety of redress and equity strategies. However, the participation rates of the 20-24 age group has not improved significantly: in 2011 it had reached 17.3%, with African youth participation having increased from 9% in 1993 to 14% in 2011. In contrast, the participation rates of Indian and white students in 2011 were 47% and 57%
respectively. 46 In the 2013 matriculation exams, only 30.6% of the school learners obtained university entrance passes, which currently requires a 43% average in six subjects. 47 Concern is expressed that 'the sector is not able to accommodate a higher and more equitable proportion' of those social groups that have been historically disadvantaged and under-represented in higher education.
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• The national undergraduate success and graduation rates have yet to attain projected goals: a target national norm was set at 80%, which was exceeded by white students at 82% in 2010, while for African students the graduation rate was 72%. The throughput and drop-out rates for students by race, for a three year undergraduate degree beginning in 2005, was: 16% of African students graduated in the minimum time; 41% graduated after six years and 59% dropped out. Comparable statistics for white students showed that 44% graduated in the minimum time; 65% graduated after six years and 35% dropped out.
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• The demographic composition of university staff reveals that patterns of inequality continue: in 2012, of 17,451 academics in South Africa, 53% remain white and 55%
are male, while 14% are African. The difficulty of developing a new generation of academics that is representative of the broader society remains a significant challenge for higher education.
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• A substantial improvement in equity of opportunity and outcomes for black students remains to be achieved. Much of the growth in black access has been negated by a system that is unable to effectively support and provide reasonable opportunities for success to its students. 51 Systemic features still replicate many of the apartheid inequalities such as gender, race and class that have implications for social mobility.
Cooper, in a paper entitled: 'Social justice and South African university student enrolment data by race' describes the progress of Africanisation of universities from being 'a skewed revolution' to a 'stalled revolution.' 52 During the 90s, a significant number of African students entered what had previously been universities designated for Indian or Coloured students, while a partial but uneven Africanisation of the student body at ten historically white universities took place. An absolute decline in student enrolments occurred at historically black universities located in previous 'homeland' areas.
The post 2000 higher education system, Cooper argues, 'has become more elitist than pre-1994, with class now performing a major stalling of the revolution.' The legacy of apartheid schooling carries over into skewedness in choices of universities by African students. Africans from middle and upper class families began to flow into higher-fee paying formerly white schools in previously white areas, and now prefer to enter HWUs. As one of the political compromises in 1994, the Constitution permitted every parent school board to set school fees particularly to hire additional teachers, with the result that the fees at historically privileged white middle to upper class white schools rocketed and are accessible 50 Op cit Note 43 8. only to upper and middle class scholars, whatever their racial designation. There is however a means-based rebate for schools who admit students who cannot afford their fees.
Cooper categorises universities into three bands: (i) Five elite 'research-intensive'
universities where Africanisation appears to have slowed down and even dropped at three of the top five universities. However, the number of foreign black students from the rest of Africa has increased considerably, and thus, on campus, demographics to indicate this 'stalled revolution' are not always apparent.
(ii) A middle band of seven 'average' universities, and (iii) a lower band of 11 disadvantaged universities, except for one previously reserved for Coloured students in the Western Cape, all now have a clear majority of African students. In the lowest band, the African population at these institutions is between 85% and 95%, indicating that no 'deracialisation' of their student bodies has occurred.
6 LEGAL EDUCATION
Data relating to law students shows that of the number of law students who registered for the four year undergraduate LLB degree in 2006, only 27% completed in the minimum four year period; a further 14% took an additional year, and 6% took six years to complete the degree. 54% of students who enrolled for the degree left without obtaining a qualification.
What this data reveals is that the purpose of decreasing the duration of the LLB degree to reduce the cost of studying to students has not been realised. The reality is that the majority of aspiring lawyers who register for the LLB drop out, while only 26% of them complete the degree within the minimum four year period.
The burden of student loans and the concomitant need for students from disadvantaged backgrounds to gain employment immediately after graduating, often to support family or community members, who have made enormous sacrifices to enable them to study, imposes significant pressure on students to graduate as quickly as possible. 53 Ibid.
These financial obligations also operate as a factor determining many students' postuniversity career trajectories.
Statistics reflecting first year, first time registrations of LLB students in 2014 indicate that 70% of the students are African students and 59% are women. 54 Of the 2013 LLB graduates 54% are African while 56.4% are female. For the current year 58.5% of students enrolled in their final year are African, while 57.3% are women. 15% of the students registering for the degree are white, while 28.9% of graduates in 2013 were white. This data shows a significant improvement in the demographic composition of law students.
However, it would appear that African students are not as successful in completing their studies, but there is a time lag of four years in these data, so it is likely that the completion rates of African students should improve, considering the high enrolment numbers of African students in 2014.
The demographics of the legal profession reflect quite a different reality: in the attorneys' profession in March 2014, 63% are white, while 21% are African; 36% are women. In the advocates' profession 71% are white, 16.9% are African and 24% are female.
In summary, while registration of LLB students appears to be increasingly more representative of the population demographics, the current membership of the professions remains racially skewed.
Judge Mojapelo in an address to the Limpopo Law Council in 2012 reviewed the transformation data in terms of the legal profession, noting that the overall representation of black lawyers in the legal profession has moved in the past 20 years from 10% to 33%. The judge commented that although he had been a proponent of the attenuated LLB degree, he now openly acknowledges that it has not worked and has not produced the products that were expected. He states that we have produced quantity, but not quality, with many lawyers being 'barely able to utter a few coherent sentences', and unable to 'articulate the case of their clients'.
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In similar vein, Judge Bosielo, an acting Constitutional Court judge at the time, at a summit meeting of stakeholders on the 'Crisis in Legal Education' (May 2013) commented:
'While I participated actively in the wide-ranging debates that took place in the late 90s, which culminated in…the four year LLB, there has been a "chorus of complaints" from various quarters about the poor quality of current LLB graduates….Unless we take drastic measures to remedy these problems our fledgling constitutional democracy underpinned by intake, 'equity-related educational strategies' will become a key element in contributing to development. 61 Improving formal access to universities without enhancing epistemological access, which in this context implies 'more than introducing students to a set of a-cultural, a-social skills and strategies to cope with academic learning and its products', will not be sufficient to improve the success and retention rate of students in higher education. In an empirical study of law graduates from one historically white university in 2009, it was observed that a 'cycle of disadvantage' was replicating students' previous educational and socio-economic backgrounds, through their participation in a law curriculum that was untransformed. 81 Their career trajectories aligned closely with their personal backgrounds prior to entering university. 82 The respondents' prior educational experience and socioeconomic backgrounds typically underscored their approach to learning, their motivation for becoming a lawyer and their conceptions about being a professional.
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The looming financial burden of re-paying student loans after graduation serves to bolster many disadvantaged students' existing approaches to learning, which often focus on surface rote-learning to which they were accustomed in disadvantaged schools where resources and teaching expertise are often less than optimal.
The discipline of Law employs an epistemology that emphases the acquisition of facts and principles, which students are expected to recall and apply, which to some extent perpetuates rote-learning. Subjects are typically taught as discrete units of knowledge, with infrequent attempts made to create links across modules. The demands of a curriculum which is heavily committed to covering a significant amount of content, and which at the same time assumes a level of proficiency in English, accompanied by adequate academic reading and writing skills and some framework of reference related to commercial concepts are regarded as necessary to meet professional standards. A matrix of interactions in which there is a complex alignment between the curriculum and those who experience it serves as a barrier to success for many students.
(b) Language proficiency
81 Greenbaum op cit note 8 321. An 'untransformed' curriculum in this study was a curriculum characterised by hierarchical structures, a white male-dominated staff where the ethos was notably Eurocentric, and issues of legal pluralism, constitutional values and diversity were seldom incorporated into black letter law courses. One outlier in the study, an African female, overcame past disadvantage through being accepted by a large (white) law firm as part of the employment equity initiatives at a large law firm.
82 Greenbaum op cit note 8 at 291. 83 Ibid.
Language proficiency, in a discipline which is possibly one of the 'most literate of all professions', and academic literacy are closely related to the reality of low retention and throughput rates in higher education. 85 For many students who are at risk of failure, coming from disadvantaged educational backgrounds, and poor, possibly rural, homes, English may be their second or even third language. The obstacle of instruction, reading and writing in a language other than one's home language cannot be underestimated.
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Recent theoretical insights from Applied English Language Studies claim that academic success is somehow related to earlier enculturation and that is in turn related to social class and race. 87 A deficit view of what second-language speakers do not bring to the academic experience has resulted in many law schools insisting on students' participation in remedial de-contextualised language courses, which are out-sourced to English literature departments. Thereafter, a focus on English for academic purposes became fashionable for second language Law students.
However, it is now well established that literacy practices are embedded in a socially constructed discourse community, and are best taught by experts in the discipline. 88 The language of law has to be explicated to all new members of the discourse community, to facilitate their enculturation into the language community. 89 At South African law schools, this is still a new theoretical paradigm that has to be taken on board by the majority of law lecturers. 90 Teaching legal English has become the responsibility of law academics who must teach the specific language of law to all students, be they mother tongue English speakers or not. Social exclusion and inclusion extends to academic and institutional culture in higher education institutions. 91 For many African students, their status as 'outsiders' -both within the historically white university and beyond it, once they enter the realm of the legal profession along with their personal history and expectations, may lead to identity dissonance, which has been observed as creating a distracting struggle that can lead to academic underperformance by such students. 92 The personal identities of 'outsider' students may be at odds with the dominant perception of professional identity and institutional culture in many law schools, which generally privilege middle-class (often male, and in South Africa, white) viewpoints. In order to be successful, students have to internalise appropriate professional identities that require a suppression of their personal identity and value system. 93 Diverse cultural, religious, linguistic and socio-economic values jostle for acceptance within an historically middle class, white English-(or Afrikaaans-) speaking male cultural ethos. Although the celebration of diversity is a constitutional principle, as well as being intellectually enriching in academia, the everyday reality for many black students tells a different tale 94 .
In order to achieve improved access to tertiary education for black students, as well as offering them the possibility of success, there is an obligation in principle and in practice reasonable to ask the higher education sector to be willing to review and modify its structures and processes, to adjust to the social and educational conditions of the country by coming to terms with the realities of the student body it needs to serve.' 95 9 DEVELOPMENTS WITHIN LEGAL EDUCATION Of particular personal interest to me is one of the interventions that has been used to address systemic obstacles to equity and student success: the academic development programmes, which are now generally termed extended programmes. They represent an opportunity for limited curriculum reform that creates space to enable 'talented underprepared students to achieve sound foundations for later academic success.' 96 The duration of the degree is extended by a year to address the secondary-tertiary 'articulation gap' through substantial foundational provision. 97 Access is provided for students from educationally disadvantaged backgrounds, to historically white research-intensive universities, where relatively few black students have in the past been competitive on standard entry criteria. 98 Current funding provision allows for only about 15% of first time entering students to benefit from such programmes. This has the unfortunate side effect of according these programmes a minority, low-status and even academically and administratively marginalised position within faculties. 99 Of 17 law faculties offering the LLB, only six faculties offer such extended programmes, which seems an under-utilisation of a funding opportunity that directly addresses equity and redress imperatives. 101 Their proposal is that additional curriculum space for the majority of students, which would entail lengthening the duration of undergraduate degrees by a year, will enhance the effectiveness of the teaching and learning process and improve the quality and success rates of students.
Flexibility in starting points and progression is put forward as a means to address the diverse educational, socio-economic and linguistic backgrounds of students. Students who are able to complete the degree in three years will be able to do so. However, the norm for the majority of students will provide additional curriculum space to establish important foundational knowledge and skills, but not for an increase in the content of the degree. It is argued that this structural change would better meet the learning needs of the majority of the student intake across the country (as indicated in the performance patterns, which show that only one in four contact students currently follows the curriculum as it is designed). The proposal would allow for lengthened curricula to be designed as coherent programmes, 'avoiding the gaps, step changes and limited reach that affect many current extended programmes'. 102 In addition, the curricular structure would provide recurrent funding for the additional provision that the majority of the intake need.
It is clear that there will have to be the political will on the part of the government to take on the obvious funding implications of this far-reaching reform. At present the report is being debated, but concern has already been expressed about the potential for creating two different streams of students which would again replicate class distinctions. The consequence for law faculties is that there exists the possibility that the current four year undergraduate degree will become a five year degree-a solution which may address the complaints being levelled at the quality of graduates. A decision was taken in principle at the crisis summit of all stakeholders in legal education last year that a five year degree was preferred as the way forward.
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Another recent suggestion has been that universities could cooperate at a regional level, 'rethinking degrees beyond institutional boundaries'. 104 A differentiated model of higher education might more effectively respond to the diverse and multiple needs of the society and the economy. Thus the successful completion of a proportion of a degree at one under-resourced university might facilitate direct entrance into one of the top researchintensive universities at a middle level, allowing students from disadvantaged educational backgrounds a two-tier access mechanism to enable them to graduate with a degree from a top tier institution.
The funding of legal education in South Africa has proven to be a major obstacle to the implementation of progressive pedagogies, which emphasise small group, experiential and clinical educational approaches. Law as a discipline is located in the lowest band of government funding for higher education, premised on the assumption that law teaching through the medium of large class lectures is cost-effective and does not require expensive capital investment. 105 At most universities there is cross-subsidisation of science and engineering faculties from the fee income generated from law and commerce faculties.
Lobbying for increased resourcing to develop the skills and attributes of law graduates to enable them to play a role in transforming the social fabric of South Africa through law, is essential in the national interest.
Another systemic tension that permeates the teaching of law is the historic divergence of the expectations of the legal profession to produce 'practice-ready' graduates and the aspirations of academics to ensure that we produce well rounded graduates who are critical thinkers, who have been exposed to a broader range of interdisciplinary thinking. 106 The influence of the neo-liberal, 'high skills' and 'employability' discourse has played a significant role in the development of South African higher education policy, focussing on priorities of economic growth and being globally competitive. This has filtered through into the discourse of graduate attributes and sustains the call from the legal profession to include practical drafting skills into the curriculum. 'apprenticeships': the doctrine (cognitive) and the skills (practice) components, as they are referred to in the Carnegie Report.
112
Campbell proposes that the promotion of a two-degree programme will 'go a long way towards addressing many of the[se] challenges,' and play an important role in better preparing graduates for practice. 113 However, whatever the creative solutions that acknowledge the particular sphere of expertise of the two components of a lawyer's education may be, they will need to embrace the common vision of a transformed legal culture to advance the project of transformative constitutionalism. What are the implications of these provisions? It seems that a relationship between this new professional body and law schools is envisaged. The possibility of some intervention in curricular decisions could arise, although the desirability of law students completing community service in the South African context is undisputed.
WHERE TO FROM HERE?
We are at a juncture now where there has to be some hard thinking around legal education.
We are obliged to meet the challenge of producing graduates who will advance the project of constitutionalism and play a central role in effecting transformation.
We acknowledge the imperative to change our legal culture by inculcating in our students critical thinking about law and approaches to legal reasoning that focus on ensuring substantive justice, providing justification for every claim, by placing "the constitutional vision as the heart of legal education". 118 We can agree to expect graduates to emerge with a commitment to, or an appreciation of, constitutional values and social justice issues.
The shift in legal culture which Klare advances as a necessary pre-condition for transformation must be inspired by the daily experience in law schools, the teaching and learning that takes place there and through the research emanating from academics.
However, in order to embed the knowledge, skills and values that transformative legal education demands, there is some preparatory groundwork to be done. The first challenge of transforming the demographic profile of law students has to be met with policies that increase access to students who have suffered educational disadvantage.
Admission policies that provide for redress reflect an understanding of the values of substantive equality and diversity, and give recognition to the need to contribute to national equity and development goals.
Nevertheless, access without the possibility of success makes meaningless an increase in the number of black students registering in law faculties. A commitment to deploying additional resources, to include teaching methodologies, such as small group teaching, which instantiate collaborative and cooperative learning and values diverse learning styles, is one strategy that could be adopted. Making explicit the conventions of legal argument, reasoning and knowledge construction, as well as surfacing tacit understandings that rely on a notion of students coming with heterogeneous life experiences and social and cultural capital, are key factors to facilitate the enculturation of students into the discipline. Embedding the learning skills that are discipline-specific at appropriate times in the curriculum could support understandings of the integration of knowledge across courses.
An increase in extended curriculum, foundational, preparatory or bridging programmes, which cut across lines of race and class, and which equip all students for university study is warranted, but this is contingent upon a commitment of additional state and university funding for legal education. No longer can it be assumed that students, from all backgrounds, enter university prepared for the demands of tertiary study. In so-called 'mainstream' classes, there is an increased need to adopt methodologies that support the development of writing and critical reading skills, to bridge the articulation gap between the two phases of education.
The current pedagogy practised in most law classes seems to be inadequate and does not address the challenges that face the higher education sector. Other possibilities to consider are the offering of a third term as a form of summer school where students can benefit from augmented classes and the re-taking of courses. The establishment of a system of colleges, similar to community colleges in the United States, could be a feasible bridging step between school and university, but again the cost implications of introducing a second tier of post-secondary education may be unaffordable for the state.
Bursaries and scholarships are essential to facilitate the participation of students from poor socio-economic backgrounds in higher education. Increased provision of funding for students seems a priority; however, recent budget cuts in the National Students'
Financial Aid System (NSFAS) are blamed on 'wastage' as the reason for new stringency measures.
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The reform of curricula seems to be essential to integrate the constitutional vision in a pervasive way. An impetus to generate a national conversation among law schools could emanate from the South African Law Deans' Association (SALDA). 120 National colloquia for law teachers and the establishment of a repository of innovative teaching materials, informed by teaching and learning theory, could serve to challenge law schools to interrogate the content of the courses they offer. 121 However, academic freedom remains central to the academic enterprise, so such an initiative may only benefit those who already revise the substance of their courses regularly.
Lack of experience and confidence on the part of some law lecturers around the country may impede the realisation of such substantive revisions, so it may be timeous to consider a national project for law teachers to engage in collaborations on best practices in legal pedagogy. Short-term teaching exchanges between universities with the objective of exposing colleagues to possibilities for revision of teaching materials, methodologies and assessments would reflect a commitment to infuse law with renewed energy to advance the project of transformative legal education teaching on a national level. Incentives for law lecturers to enhance their repertoire of teaching strategies, by participating in online programmes or discussions would be another way in which to extend the ambit of cooperation across law faculties. Exchanging ideas and offering support to law schools that might be starting out with the use, for example, of digital learning technology could develop collaborative networks amongst legal educators. The sharing of innovative and creative pedagogies and online interventions that might address large class teaching, taking into account the resource constraints experienced at many law schools, could be achieved through virtual workshops and roadshows. I am less optimistic about the implementation of the third prong of Quinot's theoretical framework for transformative legal education, which advocates a move away from 'a linear step-by-step approach to learning, to a more relational or networked approach.' 122 This may be premature, considering the vast disparities existing among law faculties across South Africa, and the variety of levels of digital immersion among students entering university and among law teachers.
In conclusion, it is my contention that a re-visioning or at least, a review of legal education is necessary twenty years after the transition to democracy. The guiding principles informing this re-evaluation should be to enquire whether it meets the challenge of producing law graduates equipped to advance the project of transformative constitutionalism. The ongoing movement across the bridge from 'a culture of authority to a culture of justification' entails critical and creative participation by law graduates and teachers in the development of a changed legal culture.
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However, the attainment of these aspirational ideals through legal education is confronted with the challenge of overcoming historical educational disadvantage, academic under-preparedness and difficulties of vast socio-economic disparities. Equitable access by all to potentially succeed in this educational enterprise must be interwoven with the apparently contradictory strand of needing to produce extraordinary lawyers who will play a leading role in the transformation of our law and society whether as judges, litigators, state legal advisors, or human rights and public interest activists. Legal education must accommodate these seemingly divergent obligations, in a pedagogy that instils the promise of transformative constitutionalism, but is responsive to and inclusive of all aspiring lawyers.
In my view, the harmonisation of these two imperatives can only be achieved when legal education is firmly rooted in and embodies the values enshrined in the Constitution.
122 Quinot op cit note 31 at 135.
